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Topics to Cover

• TCPA Background and 

Context

• TCPA and Cell Phones

• Prior Express Consent

• The Health Care Exception(s)

• TCPA Challenges

• Questions

3
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Passed in 1991

• Balance privacy, public safety, commercial freedoms

• Promote legitimate telemarketing practices

Three consumer protection schemes

• Land lines—national do-not-call list

• Faxes—unsolicited advertisements

• Pagers, mobile radio phones, and cellular phones
4

TCPA Background
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Federal Communications Commission

Private cause of action

• Statutory damages $500 - $1,500 per call

• Pro se lawsuits (online instructions, sample pleadings) 

• Class actions

5

TCPA Enforcement
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6

TCPA Enforcement

Class action examples

• Anthem: Telemarketing calls ($6.25 million)

• Kaiser: Former customers ($5.35 million)

• Walgreens: Prescription reminders ($11 million)

• CVS: Text messages and calls (pending) (three 
cases)
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Cell Phone Users in U.S.

• 1991: 7.5 million

• 2012: 326 million (more cell phones than people)

TCPA Lawsuits

• Private cause of action—lawsuits “skyrocketing”

• “Epidemic” of class action suits

• Over 2,300 law suits in 2014
7

Significant Trends
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TCPA and Cell Phones
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TCPA 

requirements 

apply to:

• Voice calls to cell phones 

and

• Text messages

9
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May not call cell phone using:

• Automatic telephone dialing system, or 

• Artificial/prerecorded voice 

Exceptions

• Emergencies

• Calls with Prior Express Consent

10

Cell Phones Under the TCPA
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Equipment with capacity to

• Store or produce telephone numbers and

• Dial those numbers

Broad interpretation of “capacity”

• Even if not presently used for that purpose

• If software available, but not installed

• “Capacity” includes “potential functionality.”
11

Automatic Phone Dialing System
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Automatic 

telephone dialing 

system:

• Case-by-case determination

• FCC rejects “human 

intervention” test

• Can’t rule out application to 

smart phones!

12
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Prior Express Consent
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No specific method required

• Knowingly providing number is consent for transaction

• Absent instructions to contrary

Scope of consent may be limited

• Tied to facts and circumstances 

• Use customer service # for disease management?

14

Prior Express Consent
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Burden of Proof is on the caller

• Walgreens—number for identification or refills?

• Tracking where and how number is in your system

May obtain consent from intermediary

• Agent/Broker

• Employer(?) 

15

Prior Express Consent
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Scope of Prior 

Express Consent:

• Health plan enrollment form--

Prior Express Consent for:

– Customer service

– Disease management

– Wellness programs

– Complaints & grievances

– Member retention

– Marketing?
16
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Scope of Prior 

Express Consent:

Obtain consent from:

• Customer service

• Wellness program 

• Disease management

• Employer group

• 3rd party vendor

17
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18

Prior Express Consent

Member may revoke consent

• By any reasonable means

• Immediate effect

Plan cannot dictate manner of revocation

• Any clear expression of intent 

• Including oral

• He-said/she-said issues

• Burden of proof remains on caller
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Reassigned Numbers

TCPA requires consent of subscriber

• Former subscriber is insufficient

• Previously, even one call is violation

Now: one call to reassigned number

• Without knowledge of reassignment

• Reasonable basis to believe consent is valid
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Prior Express Consent

Heightened scrutiny for

• Telemarketing calls and 

• Advertising calls

Consent must be in writing and contain

• Clear authorization for calls

• Disclosure: will use auto dialer/pre-recorded voice

• Telephone number 

• Signature (electronic is OK)
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Prior Express Consent

Telemarketing: call/text encouraging:

• Purchase or rental of (or investment in)

• Property, goods, or services

Advertising: call/text advertising:

• Commercial availability or quality of

• Any property, goods, or services
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The Health Care Exception(s)
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Health Care Exception

Only applies to calls for: 

• Telemarketing

• Advertising

• (Calls otherwise subject to Heightened Scrutiny)

Written consent is not required for

• Covered entities (or business associates)

• Calling with a “health care message”
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Health Care Exception

“Health care message”

• Using/disclosing PHI in compliance with 
HIPAA

Prior express consent still necessary

• Must have Prior Express Consent for all 
calls
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Health Care Exception

Informational 
calls

• Customer service

• Disease management

• Wellness programs

• Etc.

Prior Express 
Consent 
required
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Health Care Exception

Telemarketing/ 
Advertising calls

• Member retention

• Marketing

No written 
consent

• Health care 
exception applies
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Health Care Exception

All HIPAA-
compliant calls

• Require Prior 
Express Consent

• But none require 
written consent

Health care 
exception 
eliminates 

“heightened 
scrutiny”
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Another Health Care Exception

Provider calls without Prior Express Consent

• For Treatment purpose (appt. reminders, etc.)

• “Concise” calls/texts

• Maximum of 3 per week

• Provide method to opt out

• No charge to patient’s phone

Does not apply to health plans
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TCPA Challenges
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TCPA Challenges

Tracking scope of consent

• How did we get the number?

– Enrollment form?

– Customer service?

– Employer?

– Vendor?

• What Consent does that 

provide?

• Can system track scope?
30
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TCPA Challenges

Tracking revocation of 

consent

• Revocation

– Immediate effect

– Imputed knowledge

– Applies to all calls made on Blue 

Plan’s behalf

• Reporting revocation?

• Communicating revocation?
31
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TCPA Challenges

Burden of Proof on Blue 

Plan to show:

• Scope of Consent

• No Revocation of Consent

32
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33

Vicarious Liability for Vendors

Blue Plan responsible for its Vendors

• Based on primary member relationship

• Under Federal principles of agency

Applies to calls made:

• Without Prior Express Consent; and

• Calls after Consent revoked
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TCPA Challenges

Vendor contracting: Vendor responsible for:

• Scope of consent?

• Communicating revocations?

• Implementing revocations?

• Calling all members?

Upstream contracting

• Medicaid MCOs
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Questions?

Thank You!

Tom Bixby

tbixby@tbixbylaw.com

(608) 661-4310


